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Abstract

It is perhaps a truism to note that the consumer is not a human subject, but a role that is played by human subjects. By the same token, however, it is also, possibly, less apparent that the exact role played by consumers is shaped and determined by two opposing but interactive forces: on the one hand, by the needs, desires and values of those who aspire to consume; and, on the other, by social institutions, to whom the human act of consumption is only one component within a system dedicated to quite distinct interests. Thus, for example, within a market dedicated to the profit motive, the human act of consumption, in all its aspirational quality, is one systemic component (along, say, with manufacturing, marketing and re-investment) to be manipulated or pandered to as the needs/goals of the system dictate. Equally, within a political system, dedicated, say, to the maintenance of a national community, the act of consumption can be turned to the service of the pursuit of political aims (a ‘Buy British’ campaign), or, alternatively, can act as a constraint on policy-making and politics (an ethically-motivated consumer boycott).

The law, of course, is just one more social institution or social system and, generally-speaking, is thought most often to encounter ‘the consumer’ within an arena of consumer protection, where it fulfils the simple function of ensuring that the act of consumption is ‘safe’ or ‘fair’. However, this is only a very small part of the legal story of the consumer. Law, as a social system, is also assigned an integrative force. Accordingly, it must and does play the major part in regulating the relationship between the human act of consumption and the interests of other social systems within which the act of consumption occurs. In this sense, then, legal encounters with the consumer are myriad. Further, as markets, political systems and consumers have broken free from national communities to act upon regional and global stages, legal encounters with the consumer have grown evermore numerous and complex in nature. National, European and, increasingly, international legal orders are all called upon to mediate between the aspirational consumer and the interests of the various worlds in which the consumer operates.

This situation leaves us, as lawyers, with one vital question: how can or does law rationalise its various encounters with the consumer? In other words, if the law itself is a system dedicated to social integration, which, if any, is its view of the consumer, and how, in practice, does it balance or neutralise the opposing forces that determine and shape the act of consumption? Taking a Habermasian view, law must act to ensure that the ‘fact’ of consumption translates into ‘good’ normative institutions. But, likewise, taking a more pragmatic stance, the following analysis seeks only to show just how difficult and intricate legal encounters with the consumer have now become, and how overwhelmed law currently is in its efforts to structure consumption constructively. We illustrate this point with simple reference to a recent decision of a WTO Panel on conflict between the US and the EU on import restrictions placed on Genetically Modified Organisms (GMOs). Whose aspirations, values or interests should be allowed to determine the exact nature of the act of consumption of a GMO?

I. Introduction
This is a renewed effort to address problems both of us have dealt with in earlier work
 without, however, coming up with responses to our queries. And again we will not be able to provide you with legal conceptualisations which would comply with Habermasian
 vision of law as a mediator between the facticity of consumption with good normative aspirations. That failure notwithstanding, we believe to have made significant progress. We will explain how the law has dealt with consumers and their needs. We will review its various developments and take its efforts seriously – but conclude that the law cannot accomplish what it should do.

What we present are thus reflections on law. This is by no means some principled rejection of the type of interdisciplinary ambitions the London project and this conference are engaged in. Interdisciplinarity cannot mean, however, to negate the specifics of our disciplines. Our agenda is interdisciplinary in that we are exploring how the law constructs the consumer and even seek to analyse its social functions. This function, we assert, is something other disciplines should be aware of.

How are we going to substantiate all of these somewhat sibylline claims?

We will first do what lawyers are supposed to do, namely present a case. The case is about the conflict between the US (including its allies) and the EU about European import restrictions for GMOs. This is an exciting, complex and unsettled controversy going on since the 1990s and bound to go on in the years to come. We will not examine its legal niceties in any detail but use it to document our concerns with the irrefutable need for law – and its overburdening (II ) We will then move on to safer ground and present, what our title promises, namely a reconstruction of legal conceptualisations of the consumer, its needs and its protection through law. Ours is an evolutionary account of legal perceptions of the consumer, of the tasks law sets itself and hence a reconstruction of the self-description of the law’s social function (III). The GMO case to which our introduction refers concerns the problématique of the “postnational constellation”. Can consumer protection survive globalisation we are forced to ask? The challenges are not so new. We have been witnessing the, albeit less radically, in the process of Europeanization. We will touch upon the European constellation (IV A) before coming back to the GMO case with which we started, by now, however, equipped with more sophisticated analytical tools (IV B). 

II. The WTO Proceedings on GMOs

At the time of writing, we do not have at hand, what makes cases such fascinating objects of study, namely a reasoned opinion which “applies” the law to the factual basis of a dispute thereby resolving it. But we have since 7 February 2006  the 20 pages summary of a confidential preliminary report of a WTO dispute settlement panel
 and, thanks to some non-governmental organisation, since the beginning of March the full text of the confidential preliminary report.
   Why may there be something interesting to learn even for non-lawyers. At this point three remarks may suffice:

1. The GMO controversy is of exemplary importance because of the uncertainties about so many substantive issues which cannot be resolved. 
 There is one obvious link to our agenda: How can we continue to talk about consumer sovereignty if the consumer cannot delegate decisional problems to some objective authority? 

2. But the law can risk erring on the side of safety or precaution or else decide to expose us to risks, one might think. The GMO case is of exemplary importance also because its site is not a court but a quasi-(non-)judicial body with formally very limited competences. On which grounds can such a body base the authority to supervise the American or the European legislature? And how could such a body claim to be legitimated to deal with the much cited ethical aspects of the GMO controversy?
 And, so we have to add, how can we continue to talk about consumer protection if there is no accountable body to which the consumer can turn?

3. The whole controversy is not to be taken seriously, we read, because European consumers will remain unimpressed by its outcome. Is that message reassuring or worrying? Does it imply that the consumer cannot but chose between indifference and anxiety? 

Has the law become speechless? Not quite, we will argue. 

III. A Survey of the Law’s Encounters with the Consumer and its Claims to protection 

We preface our examination of the modern citizen envisaged by a WTO order with a long detour through the history of legal encounters with the consumer. It should be noted, however, that we are not legal historians, and cannot hope to furnish a comprehensive taxonomy of consumption and the law. Instead, our aim is demonstrate that, although the act of consumption can be viewed as self-determining in nature, legal encounters with the consumer often have a transformative effect. Law is a social institution, and, as such, might be expected to be responsive to social demands made of it, including, for example, demands for consumer protection. At the same time, however, law is also a discrete institution with its own internal rationales and logics. Accordingly, our history of legal encounters with consumption identifies specific developments, but does so in a reconstructed form, relating events through the prism of particular strands of legal theory. On the one hand, this gives rise to unavoidable bias in the account. On the other hand, however, such bias is, of itself, a simple confirmation of law’s transformative effect — self-determining consumption becomes a legal act, shaped and moulded not by the desires of the individual consumer, but by law’s, ever present and always imperfect, efforts to translate the demands that are made in a world around it into its own frameworks of analysis and action.

A) Two Legal Paradigms of the “Nationally Embedded Consumer”

Modern law is the law of the nation state. The emergence of modern law is tied to the history of the state. The birth of the legal concept of the consumer is part of that story and legal encounters with the consumer are part of more general developments. It has become common among legal theorists and in socio-legal studies to distinguish three stages in this nation development and to characterise each of them by a specific legal paradigm: classical liberalism, welfarism and post-interventionism. We use this taxonomy to distinguish between three national legal encounters with the consumer and to characterise through three legal paradigms: formalism, Materialisation, and Proceduralisation.
 

1. Classical Formalism: the “Sovereign Consumer”
This is a period to which few people dare to give a date,
 but which has nevertheless become a widely and internationally used reference point.
 Its most significant feature in our context is that legal formalism cannot recognise the consumer. The consumer is a latecomer to the world of law. Its arrival there is an indication of change and development in law, of a process of legal “materialisation” which we have already identified with a post-classical stage. 

Conceptual reconstructions are one thing, legal praxis and sociology of law another. Max Weber knew it already:
 “Formal rationality” is the law’s ideal type in the establishment of a capitalist economy and the move “from status to contract”. But formal rationality will always be accompanied by, and is in need of, moral norms, which market actors know and respect.
 His famous second observation is even more unsettling. In the shadow of classical formalism new claims for a “substantive” model of justice were already being articulated and furthered by ideologues and partisan politics.
 Legal historians hasten to add: Consumer legislation was adopted as early as 1894 in Germany 
 and remained in place when Germany’s civil code was enacted in 1900.

In hindsight, such signals proved to be indicators of important changes. But they did not yet significantly affect the power of the classical legal paradigm: the fixation of “formal” law with notions of “contractual equality” that inherently deny the existence of a differentiated group of consumers. Importantly, such formal law continues, at least to a certain degree, to influence current legal attitudes to issues of consumption.

The most beautiful representations of the paradigm we have come across are from Switzerland: 

„Die Ablehnung eines Sondergesetzes für Kaufleute stehe ‘mit den demokratischen Staatseinrichtungen in der Schweiz und mit der demokratischen Gesinnung des Schweizervolkes im Zusammenhang, vermöge deren es jeder Sonderstellung eines Berufstandes entschieden abgeneigt’ sei“.
 

The cited 1879 declaration of the Swiss Bundesrat, rejecting the introduction of a special law for the sale of goods within Switzerland provides a key to the longevity of a formal legal paradigm rejecting the existence of distinct class of consumers. Granted, the reasons for legal dismissal of the consumer may have been (and to a degree, still are) wholly legal internal. Nonetheless, such internal legal reasons were also initially bolstered by 19th century perceptions of the liberal constitutional state and its citizens. 

The authors of texts like the one just cited knew exactly what they were talking about and understood the political premises and implications of their project. Their understanding of “citizenship” within the emerging nation state, with all its connotations of equality and social homogeneity, reinforced legal universalism, militating against the division of society into functionally differentiated spheres. The Swiss Bundesrat in particular, could easily justify its assertion that the sale of goods required no particular regulation, since Switzerland was also characterised by a peculiarly high degree of social and economic cohesion:

Die Einheitskonzeption (unity of contract law) rechtfertige sich auch ‘durch die wohl in keinem anderen Lande Europas in so hohem Grade durch alle Schichten der Gesellschaft gleichmäßig verbreitete Schulbildung und geschäftliche Begabung des Volkes’ (Kramer 1986:286).

In much the same way as the figure of the ‘autonomous contractual partner’ precluded legal recognition for consumers, the character of the ‘national citizen’ and, interestingly enough, the ‘national economic citizen’, in his duty-filled guise as cohesive social phenomena and market-building patriot, was also a bulwark against any recognition of social or economic differentiation within society that a political recognition of the status of the consumer would bring with it.

To summarize: The “sovereign consumer” of the classical formation can better be characterised by the figure of the “talented” national economic citizen. From the legal point of view, the sovereign consumer coalesced with notions of contractual autonomy and equality of contractual partners. To be sure, business might initially appear to be a stronger contractual partner than the consumer. However, where the ‘hidden regulative hand’ of supply and demand dictated that individual consumers would be expressing optimal social demands in their contractual dealings, any personal imbalance was at once negated through overall pareto optimal market direction by the sum of consumers. Further, where the character of the ‘sovereign consumer’ did demand legal or political intervention within the market, such intervention was logically to be framed either in a language of ‘information equality’ that was remarkably close to the traditional contractual language of ‘good faith’, or within new forms of public regulatory law, such as anti-trust or competition law – a form of law whose efforts to ensure informational transparency and order within the market might be cast as being wholly within the interests of the sovereign consumer qua his appearance as an autonomous contractual party,
 but whose policy interventionist character might also, and in any case, be structurally and intellectually isolated from a formalist and apolitically legitimated core of private law (contract).

2. The “Materialisation of Formal Law” through the “Sozialstaat”: the emergence of the citizen-consumer

At what point in time was the formalist paradigm exhausted and replaced by a new paradigm of “substantive” legal rationality? Nobody can dare to point to just one event. The authors we have cited all point to methodological innovations, a socially sensitive jurisprudence and the promotion of social reforms by democratically legitimated legislation. Duncan Kennedy’s heroes are the legal realists and the New Deal reformers.
 Socio-legal studies scholars point to Marshall’s discovery of new social rights.
 Franz Wieacker, writing in 1953, points to the 20s, avoids mentioning the 30s, and defends the “social“ as an achievements of the soziale Rechtsstaat in post-war Germany.
 None of these analyses, however, paid any special attention to the consumer. That figure remained, where it was perceived at all, subject to the Marktgesetze, a sovereign who governed the economy through informed decisions on the offers provided by competing producers and distributors.
 Its definitive appearance was widely interpreted as a strengthening of the materialization tendencies. But it should soon become apparent that something more was at stake.

Current legal thinking dates the breakthrough of the legal concept of the consumer at 1962; more particularly, a speech by John F. Kennedy which, following the thalidomide crisis, introduced the 1962 Drug Amendments Bill.
 Europe was significantly slower. However, the sentiments expressed within Kennedy’s speech were reproduced faithfully, almost verbatim, in 1975, in an EEC Council Resolution on a ‘Preliminary Programme for a Consumer Protection and Information Policy:

[T]he consumer is no longer seen merely as a purchaser and user of goods and services for personal, family or group purposes but also as a person concerned with the various facets of society which might affect him directly or indirectly as a consumer.

Public outrage at market failure had coalesced into a demand for government action. The ‘consumer’ was simultaneously born and reborn. The final addressees of modern production were first identified and named; in the increasingly differentiated society that had developed since the end of the Second World War, a gulf had opened up between the market, the state and ‘consumers’, who were now to be seen as being distinct from, say, workers, family members or voters (Offe 1981). The hitherto passive act of consumption, however, was also immediately to be re-shaped by government intervention into an active relationship with the means of production and distribution (the market). Typically, though rarely if ever translated into formal norms, the rhetorical language of interventionist ‘re-connection’ was one of rights. In the European example (OJ 1975 C92/1):

· the right to protection of health and safety;

· the right to protection of economic interests;

· the right of redress;

· the right to information and education;

· the right of representation (the right to be heard).

What should be unsettling about the granting of rights? To a considerable degree, the Kennedy programmatic slotted easily into the materialisation paradigm.  In other words, the character of the consumer was to be reconstituted by rights and law and re-embedded within traditional liberal paradigms of economic-civic (‘protection of economic interests’), political (‘right of representation’) and social citizenship (‘protection of health and safety’). The character of the ‘citizen-consumer’ and the law that created and protected her was to be thus none other than the glue of reintegration within a differentiated world.

However, it is precisely the breadth of the vision of the citizen-consumer, its overall integrative function within society, that finally reveals its own impotence. Law, the institution assigned the task of securing the status of the citizen-consumer remains an imperfect force. Max Weber had warned against materialisation tendencies within law, arguing that rational legal legitimacy, if contaminated with the ‘value irrationalism’ present within the world around it would struggle to maintain its own impartiality or its ability to reconcile the various competing visions of social justice presented to it. And, indeed, the vision of the citizen-consumer, so bravely promoted by Kennedy obscures the competing and complex visions of social justice that were to be found within the modern post-war state. 

Thus, for example, the declaration of ‘a right to protection of health and safety’, the simple impulse to prevent harm, also heralds a fundamental philosophical shift in, and a potential conflict between, visions of the individual freedom of citizens and consumers; between the ‘freedom to’ of the entrepreneurial sovereign consumer (citizen) and the ‘freedom from’ (harm) of the citizen consumer (Bollier & Claybrook 1986). This possible alteration in the character of the consumer from active entrepreneurial sovereign to a potentially more passive recipient of interventionist protection is, however, also matched in its radicality in a political sphere, where a ‘right to representation’ (for the consumer within the modes of production) both serves as a timely recognition of the functionally differentiated status of modern societies (Offe 1981), but also raises difficulties of co-ordination and a danger of conflict between the universal character and interventionist legitimacy of the political citizen (macro interventionist direction) and the particularist character and interventionist legitimacy of the citizen consumer (micro interventionist direction). Equally, and perhaps most fundamentally, the co-ordinating character of a citizen consumer, which, at a political level, serves as an instrument of market democratisation as consumer representatives are included within production and distribution processes, also stands, at the economic theory level, in the eye of the storm of conflict between classical and neo-classical and more interventionist visions of market organisation: is demand a neutral economic and self regulating mechanism, or is it instead to be shaped politically by the addressees of production? (Schatz 1981).

Withdrawal from the welfare state is, in part, also a story of the failure of law to manage such fundamental and complex conflict within society. Still in part attached to formal reasoning, law in the post-war era struggled to co-ordinate its material interventions across a broad spectrum of contract law, competition law and regulatory law. Equally, law was forever prone to manipulation by competing political interests. The citizen-consumer was, perhaps, an inspirational vision of societal integration. In practice, however, law was never to give birth to a clear and effective vision of that consumer — instead, uncoordinated and disparate intervention to protect and sustain the citizen-consumer merely added to the vast mass of, ultimately counterproductive, welfare regulation, which was itself to fall victim to forces of reform.

B) Beyond Formalism and Materialisation: legal proceduralism and the “self-defining consumer”

Finally, however, and remaining within a national setting, brief mention must also be made of a third, though always marginal, legal encounter with the consumer. The death of the welfare state and its material law was always a chronicle foretold. Amongst certain legal theorists, the eternal waltz between formal and material law and the never ending struggle to construct an adequate programme of legal socialisation, drew one final response: withdrawal from both paradigms and a turn to a far more modest programme of legal proceduralisation. Law, it was thus argued, could neither continue to argue the existence of its own legitimation through formal rational paradigms. Nor could it ever hope properly to implement some nebulous common notion of substantive justice. Instead, law should simply seek to facilitate interaction between conflicting social and political positions, never claiming any form of superior interventionist power of its own.

The procedural position was likewise represented in legal works on the consumer (Joerges 1981) and, with hindsight, might be argued to have given rise to (a still unrealised) vision of the consumer as a self-defining actor, no longer dictated to but instead freed by law. The language of consumer right would cede to a language of consumer facilitation. The structures of law would cease to be interventionist in nature, and would instead open up a new vista of opportunities for the continuing definition and redifinition of the act of consumption. 

IV. The Consumer in Post-national Constellations

Our survey has revealed a paradox. The two great legal paradigms to which we referred, formalism just like the strive for materialisation, fail to deliver analytically sound and practically efficient concepts of consumer protection, albeit for different reasons. The paradox is that this lack of coherence and stringency is also a virtue. To take definite decisions on the interests of consumers and their needs of protection would amount to a homogenising paternalism. What the law of constitutional democracies instead accomplishes is to provide frameworks in which the political conflicts over interests and needs can be fought out, in which consumer rights function as reference points in the continuous elaboration of highly differentiated patchworks of consumer protection law and the emergence of governance arrangements in which individuals, non-governmental actors, bureaucracies and politicians arrive at responses to consumption problems.

Our survey of the law’s performance in post-national constellations will reveal first,  in our characterisation of the situation of consumer in the EU, a similar paradox. Our assertion here is that the European law of consumer protection, after very impressive efforts to surpass national efforts, is now entering a new stage of de-formalisation. At the transnational level we perceive a different paradox. Legalisation here, we argue in our comments on the GMO controversy, tends to revitalise the formalist paradigm and market mechanisms and to weaken the importance of political controversies.

A) The European Constellation 

To understand the specifics of the intitutionalisation of consumer policies at the European level one has to go back to the formative era of the European Economic Community. Europe has started its integrationist path as an economic project which required what Fritz Scharpf
 has called the decoupling of social from market building policies. The European construct developed a twofold structure: At supranational level, Europe was committed to economic rationality and a system of undistorted competition. Redistributive (social) policies could – and should – be left to the Member States.

But aren’t “markets are always socially embedded”, students of Karl Polanyi will wonder?
 It seems in such a perspective both ironic and revealing that whilst the European Economic Community had no competencies to intervene in matters of consumer protection or consumer policy, the figure of the “European consumer” became pivotal within the history of the creation of the European market building.

1. Modest Beginnings

In the mid 70s, the European Commission adopted its first ambitious consumer policy programme (OJ 1975 C92/1). It was based on Kennedy’s famous message and adopted the rights rhetoric of that message (it promised to Europe’s market citizens the right to protection of health and safety; the right to protection of economic interests; the right of redress; the right to information and education; the right of representation (the right to be heard)).

The lack of explicit competences was of course an important obstacle to the development of European consumer law. Pertinent directives had to be presented as market integration projects with consumer protection as an implicit and inevitable dimension. A clear European competence in consumer matters was established only with the Single European Act, the creation of the European Union by the Maastricht Treaty and the introduction of Article 100(a), guaranteeing a ‘high level of protection’ for European consumers, into the European Treaty. Nonetheless, consumer policy had exercised the Community long prior to this date, as the figure of the nationally-embedded consumer, and the complex of national regulation and law that secured her position, proved to be the major obstacle to the process of European market integration.

For about a decade consumer protection and market building operated quite smoothly in tandem. The integrationist interest, the desire to make one market out of disparate national economies perforce led European law into a tangential relationship with nationally embedded concepts of the consumer as the national regulatory law that sustained them fell under the rationalising gaze of the demand that all barriers to trade within the Community be dismantled. Primary European law, though not inherently concerned with visions of the consumer, was thus forced not only to confront embedded national attitudes to consumer law and culture, but also ‘explicitly’ to investigate the character and nature of the European consumer in order to justify its deregulatory interventions.

2. The Turn to “Social Regulation” with the “Completion of the Internal Market”

The Delors Commission’s “White Paper on Completion of the Internal Market” of 1985
 is widely, and with good reason, perceived as a turning point and breakthrough. After years of stagnation, the integration project developed a new dynamic – thanks to the well-chosen focus of all political energies. The programme was presented and widely perceived as a confirmation of Europe’s commitment to economic efficiency through market building. However, what had started out as a collective effort to strengthen Europe’s competitiveness and accomplish this objective through new (de-regulatory) strategies soon led to the entanglement of the EU in ever more policy fields and the development of ever more sophisticated regulatory machinery.
 It was, in particular, the concern of the European legislation and the Commission with “social regulation” (health and safety of consumers and workers, and environmental protection) which proved to be irrefutable. What was new in terms of consumer protection? It had become uncontroversial that “high standards of protection” should be an element of European markets, of the European “social model”. It all looked like the arrival of interventionism and the materialisation paradigm at the European level
. That impression, however, was of brief durée
3. The Turn to “Governance” and the De-formalisation of Community Rule 

The “real” story of European social regulation is of course more ambivalent. Social regulation” in Europe could not simply copy interventionist nation state models. Its most prominent proponent presented it as a primarily technocratic, non-political project. The European Commission, in its White Paper on good governance,
 favoured models for “executive” European agencies which would insulate “technical issues of regulation” from “transient” and “disruptive” capture by political forces and be more concerned with the projection of their interests, rather than the regulatory interests of a community as a whole.

Differing widely in form and purpose, Europe’s agencies nonetheless share an ambiguous and ambivalent character. The recently established European Food Safety Authority provides a telling example. According to its founding statute “[i]t is necessary to ensure that consumer confidence and the confidence of trading partners is secured through the open and transparent development of food law” (preamble (22))
. This would seem to indicate that the authority has nothing to do with politics, or with the control over the market by the consumer, but is rather, in a technocratic market driven logic, designed to secure the position of the consumer (rather than citizen) within the market. Equally, this technocratic logic would seem to be confirmed by the statute’s to principles of scientific neutrality: The members of the Scientific Committee and the Scientific Panels [of the EFSA] shall undertake to act independently of any external influence.
 However, such stark strictly executive attributes must immediately be contrasted with an envisaged role for the agency’s technocrats that is to be exercised as follows:

The members of the Management Board, the Advisory Forum and the Executive Director [of the EFSA] shall undertake to act independently in the public interest.

The notion of ‘in the public interest’ provides the key, the embedding of Europe’s agencies not only within a technocratic market driven logic, but also within a sphere of conflicting political interests. The distinction made in the design of European agencies between ‘political’ decision-making functions, undertaken by the Commission, and strict technocratic activities, delegated to bureaucrats and scientific expertise, is a false one. More importantly, it is seen to be a false one: the direct connection made between the agency and European public, the notion of executive functions exercised in a European public interest, tears away the veil of technocratic governance in Europe. Europe is no more simply dedicated to a clear purposive and supreme programme of technocratic intervention than it is to pursuit of a clear and comprehensive programme of legislative intervention on the basis of a unitary and representatively expressed democratic will. Instead, its agencies the supposed core of its technocratic orientation, are shot through with political conflict and consideration – conflict and consideration that requires some form of reconnection between it’s the EU’s executive arm and a sphere of political contention in which legitimate political interests are formed.
The parallel we see with “post-interventionism” in the national legal systems is the politicisation of consumer protection. The difference we see is the deformalisation and dejuridification of European governance practices. 

4. An Illustration
: European GMO Regulation 

The coexistence of an extensive and detailed regulatory framework with deformalised decision-making is by no means unusual in modern regulation, certainly not in the areas of risk regulation which have to resort to non-legal expertise and nevertheless have to operate under many uncertainties.
 The European case is, however, specific in that decisions have to be coordinated over the various levels of EU governance and among member states. Decision-making and implementation is not hierarchical but has to be coordinative. Under such complexity conditions decision-making takes its time and uniformity is difficult to achieve.

The European system established after the BSE crisis, requires the prior approval o of genetically modified organisms (GMOs). This is the core principle of the two most important legislative instruments, namely the 2001 Deliberate Release Directive,
 and the 2003 GM Food and Feed Regulation.
 Prior approval serves three functions: 

(1) The regulations give an exhaustive list on which authorization can be granted and refused. The Deliberate Release Directive is restricted to the protection of human health and the environment. The GM Food and Feed Regulation is broader. It is concerned also with animal health and welfare and “consumer interests in relation to genetically modified food or feed” (Article 1). The European Commission has reserved to itself the right to draft authorization decisions for GMO food. It shall, however, take into account the opinion of the European Food Safety Authority EFSA and “other legitimate factors relevant to the matter under consideration” (Article 7 I). What kind of programming is the law trying to accomplish one can and should ask? Loosely and provisionally: The law explains how a decision must be presented. Practice (precedents) may develop a binding logic of their own.

(2) The politically most interesting and revealing provisions concern “merely” procedures, namely the role of political actors, experts, Member States, the control over the Commission sight exercised by MS through the regulatory committee procedure. Decision-making involves both levels, but does not give the omission a legally superior role – the so-called multi-level system of governance can be illustrated with the help of this example. One aspect of particular importance in the present context: In accordance with all prior legislation, the member states retain some autonomy (safeguard clause). To this aspect I will return when presenting the WTO panel report. 

(3) This report stresses the third function of “juridification”, namely the disciplining of the actors involved. This discipline is certainly a tool to ensure market access. But here resides a very significant problem. The Commission has so far not used its formal powers against recalcitrant Member States. It has done what every policeman does. It weighed the pros and cons of coercive actions. It has decided against coercion and instead thought to build up trust in the European authorization system. Was this an Anti-American strategy? Or did the Commission seek to further the American cause? The law covers both strategies.

You should not expect any lawyer to point to all these matters without then turning first to Case C-236/01 and the Judgment of the ECJ of 9 September 2003 Monsanto Agricoltura Italiana SpA and Others v. Presidenza del Consiglio dei Ministri and Others. The case illustrates what the law does beautifully – and how it disposes of questions nobody can answer: a) is GM modified maize “substantially equivalent to regular maize? Is hence the “simplified procedure” good enough? What if Italy raises safety concerns invoking the authority of its Istituto uperiore di sanità. How substantiated must such concerns be to justify the unilateral action on the basis of a safeguard clause? Can a scientific opinion Italians hold be overruled by the European Scientific Committee? Would the Regulatory Committee have to follow the Scientific Committees’ advice? That was not clarified; but an Italian court submitted to the ECJ the question of equivalence because that concept is a European one and the ECJ has the highest authority in its interpretation. Equivalence does not matter where safety is concerned, the ECJ found. Safety concerns and the resort to the safeguard procedure must be based on “detailed grounds”, the Court added. How detailed is detailed enough? This must be determined with dues regard to the precautionary principle….

The law is a sphinx.

B) The Consumer in Globalising Markets and its Protection by the WTO 

We have now finally arrived where we started: With the globalisation of markets, consumer protection issues have become transnational. And just as at the national and the European level of governance we can distinguish between the protection of economic interests e.g. through contract law on the one hand and health and safety issues on the other. The GMO example on which we focus belongs to the second category. The forum dealing with it, namely the WTO, is well known. The details of the legal framework in which the controversy is fought out, cannot, and need not, concern us here, and we will not seek to summarize the so-called “trade and…” literature, i.e. the extensive discussions on the tensions between national and international risk regulation on the one hand and the promotion of free trade on the other. 

A few remarks may nevertheless be useful:

Under the 1947 General Agreement on Tariffs and Trade (GATT) regime, objections to free trade were essentially economic, and tariffs were a nation state’s primary means of protecting its interests. However, by the early 70s, tariffs had been substantially reduced, and the imposition and removal of non-tariff barriers that reflected a wide range of domestic concerns about the protection of health, safety, and the environment have since come to dominate trade agreements and their implementation. The expanding scope of these international treaties and their effect on domestic regulatory objectives has created new challenges for the nation-state, and for the international trade system as a whole. Domestic regulatory objectives that are generally embedded in a nation state’s legal system or even in its constitution, are now negotiable and are susceptible to adjudication at the international level where they may, or may not, be used to camouflage unrelated economic interests. The international trade system adapted to this situation in 1994 by transforming the GATT into the World Trade Organization (WTO), which has more effective means for dispute resolution and includes a number of special Agreements [such as the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS) and the Agreement on Technical Barriers to Trade (TBT)], with rules for balancing the economic concerns of free trade with the social concerns of regulatory objectives. These developments have generated legal queries about the general legitimacy of transnational governance arrangements and their ‘constitutionalisation’, i.e., the quest for transnational governance that is mediated by law and not only accepted de facto but considered deserving of acceptance.

The GMO case is the most important pertinent controversy so far. It formally started with a request of the US handed in August 2003. In that request the US, supported by Argentina and Canada, complained about a de facto EU moratorium on approvals of biotech products and member state “national marketing and import bans on biotech products” that had been approved. Following the request, the panel was formed in March 2004. Its report was announced several times and then postponed. In most cases, the preliminary report is not changed substantially. But we need not be concerned. The issues the report raises will remain on the agenda. And we can be quite confident that the final panel report will be re-examined in due course by the WTO Appellate Body.
1. Findings

The WTO panel may be “a court in all but a name” (J.H.H. Weiler). But it is certainly not a constitutional court entrusted with the review of legislative acts. And the WTO is a so-called one-issue organisation. Its mandate is to promote free trade. It has no legislative competences in the field of risk regulation. All it is entitled to do is to examine the compatibility of national legislation with WTO law and the above mentioned agreements. This limited mandate renders the legitimacy of its activities so precarious. Small wonder, then, that the conclusions of the Panel underline what the panel left undecided. 

“…the Panel did not examine:

· Whether biotech products are safe or not.

· Whether the biotech products at issue … are “like their conventional counterparts…
· The conclusions of the relevant EC scientific committees regarding the safety evaluation of specific biotech products…” 
What the Panel did assess instead where three primarily procedural issues, namely 

(1) the alleged general EU moratorium on biotech approvals, 

(2) the EU's failure to approve a number of specific biotech products, and 

(3) national-level bans in several EU member states on the marketing and import of specific biotech products after the products had been approved at the EU level. 

It concluded: 

(1) The EU had indeed applied a general “de facto” moratorium on approvals of biotech products between June 1999 and August 2003. But it acknowledged that the EU had amended its prior regulation and did not take a stand as to the situation thereafter (2004).

(2) With regard to the product-specific measures, the panel concluded that the completion of the approval process had been unduly delayed for 24 out of the 27 biotech products. It requested the EU to bring the measures "into conformity with its obligations under the SPS Agreement“, effectively asking the EU to complete the approval process for the outstanding applications.

(3) The report also found that 'safeguard measures' in the form of national bans on the marketing and import of EU-approved biotech products in France, Germany, Austria, Italy, Luxembourg and Greece were WTO-incompliant. The panel stressed that the challenge was not directed at EU laws for approval procedures, which allow individual EU member states to impose SPS measures that differ from EU-wide measures. But it found that, after the EU's scientific committee had already assessed the risks of the biotech products and judged them to be safe, the challenged EU member states had not undertaken risk assessments in line with the requirements of the SPS Agreement that would "reasonably support the prohibition." It hence requests the national-level bans to be brought into conformity with WTO law, which would imply revoking them or providing an SPS Agreement-compliant risk assessment to justify the measures”. 

2. The Report

The length of a legal opinion is not necessarily a virtue. In the present example one has to take into account, however, that the report had to reproduce the arguments and submissions of all the parties, third parties, amicus curiae briefs (N.171) and that it had to evaluate the authorisation respectively non-authorisation of so many products separately. One may still wonder whether these 1049 one-line pages camouflage the simplicity of core arguments by using so many words and whether the tribute to legal formalism the methodology of this report reveals is a response to the legitimacy problems of WTO governance.
 Last, but not least, one hesitates to invest too much energy into a preliminary report accessible only in  March when one can expect the final report already in April. The following exercise can only be preliminary and provisional. We believe that many issue considered in the report will remain on the agenda, even tough we do not want to imagine that they will be treated in the same way, at any rate not in the report of the Appellate Body which this case would deserve. We also believe that it is instructive especially for non–lawyers to learn on what kind of conceptualisations substantive arguments the seemingly formalistic conclusions of the panel report rest.   

Here is how we will proceed: We start with a list of contested issues with which the report deals (a) and then a selection of passages responding to these issues (b). We refrain, however, from any in depth analysis of the legal issues which this GMO case raises.

a) Queries 

Our list is by no means comprehensive. We even refrain from translating our issues into the technical language of WTO law, the SPS and TBT Agreements, GATT 1994, the European supremacy doctrine, the relation of WTO law to European law and the law of member states of the EU. We simply assert that all of the issues we selected can be reconstructed and presented as technical legal issues, although they would then be less transparent. Here is our list: 

(1) Should the law understand consumers as elements of the market mechanism or as autonomous actors? 

(2) Should the law respect consumer anxieties, subjective concerns or rather strive for more objective criteria in its responses to “uncertain risks” and the interest in the marketing of products?

(3) Is tolerance towards consumer anxieties compatible with the commitment of the EU to complete the internal market?

(4) Can EU member states insist on provisions (e.g. product labelling) informing consumers about GMO ingredients in foodstuffs? Assuming that such information deters many consumers from purchasing these products, should pertinent provisions present illegal obstacles to trade? 

(5) Is it legitimate for national governments to defend their refusal to authorise GMOs by the majoritarian will of their citizens? Can the EU defend a “moratorium” on such grounds?

(6) Assuming that governments seek to respect the will of the majority of citizens: should WTO law give that argument preference over the market access interests of non-nationals?

b) Responses

The panel report has three parts: The descriptive part contains the arguments of the parties and third parties, the findings examine the validity of these arguments; the third part contains the conclusions we already know.
 It is certainly fascinating to read and compare what the parties have to say, to learn e.g. about the opposing views of China and Argentina. I the interest of brevity our discussion will be very selective. 

Ad (1)

European Consumers are de facto enjoying GMOs already. Consumers all over the world should benefit as well (US at p. 28)   

Consumers err in their perception of biotech products (Argentina at p. 58)

The SPS agreement does not recognize consumer concerns, moral grounds, etc. (Argentina at p. 138)

In discussing Austria’s ban: MS are not entitled to restrict the marketing of approved products merely because they want to ensure the consumer’s freedom of choice with regard to the consumption of GM products vs. non –GM products.

Ad (2) 

Scientists do not find any significant risks to health. To respect anxieties would mean to deprive consumers of important benefits (US at 28).
Norway: environmental risks do exist (p. 240 ff). They are at any rate covered by Article XX GATT

Ad (4)

Denmark and Austria require traceability before they go ahead with approvals of GMOs.

See also pp 379 ff.

Ad (5)

General Moratorium, 391 ff: Chronology:

In 1997, some member states began to ban the placing on the market of GM products already approved at the EU level in their countries.

June 1999
Ministers from Denmark, France, Greece, Italy and Luxembourg issued a joint statement that they would suspend new authorizations pending EU adoption of GMO labelling and traceability regulations.

The Austrian, Belgian, Finnish, German, Netherlands and Swedish delegations issued a statement emphasizing the need to "take a thoroughly precautionary approach" to new authorizations.

March 2000
The European Court of Justice stated that France did not have the right in 1998 to suspend approval of three GM maize strains already cleared at the EU level.

October 2002
The EC acknowledged that there was no legal basis for the protracted moratorium and that, according to European Commission spokeswoman Pia Ahrenkilde, "We consider there is no legal basis for the moratorium. It is a political problem." As well, the EC admitted that these regulations were not based on food safety or public health concerns, as stated by Commissioner for Health and Consumer Safety David Byrne: "This is not a public health issue; this is a consumer choice issue."

January 2003
At an Agriculture/Food Safety Council meeting, nine member states (Austria, Belgium, Denmark, France, Germany, Greece, Italy, Luxembourg and Sweden) demanded that no biotech seeds be approved for planting until legislation regarding co-existence of biotech and non-biotech crops is in force.

Ad (5)

Statements of Commissioner Byrne, 418 ff

Commissioner Pascal Lamy at the Woodrow Wilson School in Washington, D.C. on 6 Feb. 20002: “The current moratorium is not plucked out of thin air by the member States for protectionist reasons: it reflects the fact that food safety is a highly sensitive <and political issue for European citizens” (at 420).

Ad (6) 

(b) III.4 GATT 1994 prohibits a discrimination against “like products”

Canada argues (p.48): While preferences and tastes are relevant for the determination of likeness, here they should have very little practical weight since there is no evidence available as to the specific products 

Argentina argues (p. 58): “Like” does not mean “identical”.

China (at p. 233): the anti-natural character of biotech measures must be given more weight!

Ad (7)

381 N 469: Labelling related to safety clearly in Annex A(1). Labelling on quality, volume, some consumer preference, moral considerations not covered

p. 772 nutritional explorations under 258/97 unjustifiable loss of time under Annex C(1)(a) of the SPS agreement. 

3. A Preliminary, Hopefully Premature Conclusion

All arguments are determined by the answer to the first question: The law ensures the globalisation of markets not the autonomy of the market citizen. Preferences are no longer a black box or the ultimate authority of such market. The box is filled by scientific risk assessments. Consumers cannot turn to their governments and require respect for their concerns. Their governments have to comply with the higher law of market discipline. The EU is required to act accordingly in relation to its member states and to European citizens. Can it choose between coercion and persuasion? Only if persuasion is likely to achieve more than a coercive strategy. 
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